State of Wisconsin

DEPARTMENT OF NATURAL RESOURCES T Y - T—
101 S. Webster Street v ’
Box 7921 Preston D. Cole, Secretary
. Telephone 608-266-2621
LAz iBee st s Toll Free 1-888-936-7463 | _ WISCONSIN

DEPT. OF NATURAL RESOURCES

TTY Access via relay - 711

May 9, 2019

Attorney Frog Prell
City Attorney

1316 N. 14" Street

Superior, WI 54880

Frederick and Nancy Paine
11 Belknap Shores
Superior, WI 54880

Subject: Easement Violation
Dear Attorney Prell and Mr. & Mrs. Paine:

I represent the Department of Natural Resources (DNR’s) real estate program, and am writing to follow up on a
letter that my now-retired colleague, Richard Henneger, sent to Attorney Prell in October 2018 (attached). In this
letter, Attorney Henneger pointed out that the City had sold to the Paines land that is subject to a DNR easement
prohibiting development, and that the Paines have nevertheless constructed improvements on this property. This
is obviously a problem for all of us, and it needs to be resolved.

I ask that you please respond to this letter by May 24, 2019, with dates during June when you are free to discuss
resolving this matter. We are seeking a resolution that makes the State whole, and we presume that the Paines will
want to clear the title to their property. When you write back with your dates, I invite you to please share potential

solutions.

I can be reached at diane.milligan@wisconsin.gov or (608)266-0155, and I thank you for your prompt attention to
this matter.

Sincerely,

Diane L. Milligan &-
BLS Attorney

o Jim Lemke, Peter Wolter, Sonja Margitan, Kaylin Helm, Aubrey Johnson and Kathy Shubak
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State of Wisconsin

DEPARTMENT OF NATURAL RESOURCES Scott Walker, Governor
101 S. Webster Street :
Box 7621 Daniel l]_ Meyer, Secretary
. : . Telephone 608-266-2621
Madison WI 53707-7921 Toll Free 1-888-936-7463 WISCONSIN

DEPT. OF NATURAL RESOURCES

TTY Access via relay - 711

October 25, 2018

Mr. Frog Prell

City Attorney

1316 North 14th Street
Superior W1 54880

Subject: - Easement Violation v

Dear Attorney Prell:

Many years ago, I was involved with the Department of Natural Resources’ de-designation of the Barker’s Island
Bird Sanctuary with the City of Superior (Steve Schweppe was the City Attorney at that time.). In consideration
for the de-designation, the City of Superior conveyed title and an easement to certain tracts of land to this agency.
I have enclosed copies of the recorded quit claim deed and the easement for your reference. In particular, the
Limited Development Easement stated in pertinent part “ The City, its successors and assigns, shall not perform
any alteration of the easement area; shall not place any structure or material on, over, or under the easement area;
shall not remove or destroy any plants within the easement area; shall not convey any other easement for any
purpose, including but not limited to road or utility easements upon the easement area without the prior written

authorization of the Grantee.”

It has come to the Department’s attention that the City of Superior conveyed title to the property encumbered by
our easement on November 17, 1992 to Frederick and Nancy Paine. I have enclosed a copy of that quit claim deed
also. You will note that the deed makes no reference to the Department’s easement. It is my understanding that a
residence was constructed in 1993 and a barge was towed to the site in 1995. There are several mowed and paved
portions of the property including approximately 100 feet of river frontage. I have enclosed aerial photographs for
your consideration. All of these improvements on and alterations of the property are in direct violation of the

terms of the easement.

The purpose of this letter is to bring this matter to your attention in hopes of resolving these easement violations.
Perhaps, a conference call with you, other city officials and Department representatives would be a start.

Please advise on how you would like to proceed.
Sincerely,

ol —

Richard Henneger
Attorney

FPRINTED

R . Naturally WISCONSIN e

wisconsin.gov







PO wLd 82878

DOCUMENT NO. - | RECORDING , DATA
LIMITED DEVELOPMENT EASEMENT  OFFICEOF REGISTEH OF DEEEE
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DOUGLAS LA FOLLETT h
SECRETARY OF STE‘lr'E&
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THIS EASEMENT, made this 2 day of . Detiger) , 1988,

by and between THE CITY OF SUPERIOR, WISCONSIN, (hereinafter also
referred to as the City, and the STATE OF WISCONSIN (Department of
Natural Resources), Grantee,

WHEREAS, the’ Clty is the owner in fee simple of certain submerged
Liands which lie beneath the St. Louls River in Douglas County,

Wisconsin, and .
WHEREAS, the Grantee w1shes to protect these lands as fish and

wildlife habltat, and ]
WHEREAS, the Grantee wishes to use these lands to enhance fish
“~and wildlife habitat;

NOW, THEREFORE, in consideration of the conditions and covenants
set forth below and upon the occurrence of the events set forth in
Section (2) beloﬁ, the City conveys to the Grantee, an easement for
the purpose of maintaining and enhancing fish and wildlife habitat on,
under, in, and over the following described real estate:

-

Government Lot 5 and. that part of the
Northeast Quarter (NE 1/4) of the Southwest
- Quarter (SW 1/4).1ying southwesterly of . -the
U.S. Highway. 2 vright-of-way, Section 1s,
Townshlp 49 North, Range 14 West, cCity of’
Superior, Douglas County, Wlscon51n, subject
to any leases, easements or agreements of .

record.
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It is understood that: . SECmﬂARYoFségE

_A) This Easement grants no rights to the general public for
access to of entry upon the easement area or access to or
entry upon those adjacent lands owned by Grantor lying above
the ordinary high water mark .of the St. Louis River:;

B) - Grantee, its agents, officers, and employees, shall have the
right to enter the easement area by water for the purpose
of inspection or maintenance of the easement area or'for the
purpose of placing or removing any material, £ill,
structures, or objects on or from the easement area;

Q) The City, 1ts successors and assigns, shall not perform any
alteration of the easement area; shall not place any
structure or material on, over, or under the easement area;
shall not remo?e or destroy any plants within the easement
area; and shall not convey any.  other easement for -any
purpose, including but not limited to, road or utility
easements upon the easement area without the prior written
authorization of the Grantee; ‘

D) To the extent provided by law, the Grantee shall hold the
Ccity harmless for the negligent acts or omissions of the
Granteefs officers or employees arising out of the Grantee's
use and enjoyment of the premises.

The consideration for the granting of this easement is the
issuance by the Grantee of a permit which discontinues a bird
sanctnary on a parcel of land known as Barkers Island in the City of
Suberior, Wiscongin, Further consideration is the termination by
grantee of any and all agreements between it and the city for the
construction, management, maintenance, or use of said Barkers Island
as a bird sanctuary. The consideration for the granting of this
-easement is the removal of all restrictions on use, conveyance, or
title arising from the creation of saild bird sanctuary in Division of
Natural Resources Hearingg Permits 3-NW—-702, 3-NW-78-501, and
3-NW-78-005 issued on April 17, 1978 by hearing examiner Joseph

Schaeve. : [ TR OF WISCONSIN
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IN WITNESS WHEREOF, the said City has caused these presents to
be signed by Herbert W. Bergson, its Mayor, and countersigned by
Margaret Ciccone, its Clerk, at Superior, Wisconsin, and its corporate

seal to be hereunto affixed this Eé day of C}L+<>bef , A.D.,
1988. ’
STGNED AND SEALED IN PRESENCE OF CITY OF SUPERTOR, WISCONSIN

Corporate Name

gmaf D) Aot
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STATE OF WISCONSIN)

(ss.
DOUGLAS COUNTY ) .
Personally came before me, this fi day of Oteber ] 198$

Herbert W. Bergson and Margaret Ciccone, Mayor and City Clerk of the
City of Superior respectlvely, and to me known to be Mayor and City
Clerk of said City of Superlor, and acknowledged that they executed
the foregoing instrument as’such officers as the deed of said City by

its authority. p
: /;gzzjééﬁftfﬁgigzzxméyéémz

--c-g-u-:o--uo.tu.----ouconnc-

Notary Publlc, Douglas, County, Wis
My commission expires o U =HY

HECE Y SCONSIN

This instrument drafted by
Steven H. Schweppe

JUN 2 21989
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DOCUMENT NO. QUIT CLAIM DEED SRR ﬁ?&%}?ygy R%E;[%
DOUGLAS COUNTY WISCONSIY

R*cuvcd.’)r recoedinis ., L., L, . e

'PHIS INDENTURE, Made by THE CITY

OF SUPERIOR, WISCONSIN, a municipal - MAR 11989 #1l:00
corporation duly organlzed and existing

under and by virtue of the laws of the '332ﬁ$é432 A, M. and recordad
State of Wisconsin, grantor of Douglas ,eeords_vgggé """"""
County, Wisconsin, hereby quit~claims to guﬂu_? Q mcwwn
THE STATE OF WISCONSIN DEPARTMENT OF ST, Qt 7

NATURAL RESOURCES, grantee, the Return to-;=;

following parcels of elevated land and
submerged land (all of which are
hereinafter referred to as the Premises:

Those parts of Lots Thirty-five (35), Thirty-seven (37), .
Thirty-nine (39), Forty-one (41), and Forty-three (43), -~ . -~
Wisconsin Point Subdivision in CGovernment ILot 1 WSectlon e
28, Township 49 North, Range 13 West, City of Superior,

bouglas County, Wisconsin, described as follows: .

Commencing at U.S, Government Station Monument #21 located
on Wisconsin Point in the NWi of Section 28, Township 49
North, Range 13 West; thence South 46° 37'39“ West 300.00
feet to a one~inch iron pipe; thence along a line South
13°43'21" East 265.00 feet to the Point of Beginning which
is marked by a one-inch iron pipe located 20 feet.more or
less - from the ordinary hlqh water line of Allouez Bay;
thence continuing along said”line 220.50 feet to a one-inch
iron plpe, thence South 34°01'21" East 396.30 feet to a one-
inch iron pipe; thence North 65°58'39" East - 300.00 feet;
thence North 26°48'08" West 606.37 feet to a bne-inch iron
plpe, thence South 66°16!39" West to the Point of Beginning.
Tegether with that elevated land ly;ng between the ordinary
high water line of Allouez Bay and.the south and west lines

of the above descrlbed tract of ‘land. The above parcel
consists of approx;mate;y’ 4.53 acres of elevated and
submerged Tand. L,
R
;- g and

F
Commencing at the U.S. Government Station monument #21
located on Wisconsin Point in the NWi of Section 28 Township
49 North, Range 13 West; thence South 46°37'39" West 300.00
feet to a one-inch iron pipe which 1is the Point of
Beginning; thence North 13°43'21" West a distance of 432.00
feet to an lron post; thence North 63°53'54" East a distance
of 193.00 feet to an iron post; thence South 10°48'06" East -
a distance of 712.50 feet to'a point; thence South 66°16'39"
West a distance of 156.00 feet to an iron pipe; thence North
13°43'21" West a distance of 265.00 feet to the Point of
Beginning. Together with the elevated land lying between
the ordinary high water line of Allouez Bay and the west
line . of the tract of land

vt e ae e e 4 e e ot o
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described in this paragraph. The above parcel consists of
approximately 2.82 acres of elevated land.

The consideration for the conveyance of the Premises is the issuance
by the grantee of a permit which discontinues a bird sanctuary on a
parcel of land known as Barkers Island in the City of Superior,
Wisconsin. Further consideration is the termination by grantee of
any and all agreements between it and the grantor for the
construction, management, maintenance, or use of said Barkers Island
as a bird sanctuary. The consideration for the conveyance of the
Premises is the removal of all restrictions on use, conveyance, or
title arising from the creation of said bird sancturary in Division
of Natural Resources Hearings Permits 3-NW~78-702, 3-NW-78-501, and
3-NW-78-005 issued on August 17, 1978 by hearing -examiner Joseph

Schaeve.

IN WITNESS WHEREOF, the said grantor has - caused these presents
to be 51gned by Herbert W. Bergson, .its Mayor, and countersigned by
Margaret Ciccone, its Clerk, at Superior, Wiscon in and its corporate
seal to be hereunto affixed this F. day of d% , A.D.,
1988,

SIGNED AND SEALED IN PRESENCE OF
‘é;mezlf\;ZV &jﬁé&%@h¢¢a~/
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STATE OF WISCONSIN)
(ss.

DOUGLAS COUNTY )

Personally came before me, this .3 day of C?cfabg/‘ . 1983'
Herbert W. Bergson and Margaret Ciccone, Mayor and City Clerk of the
City of Superiox respectlvely, and to me known to be Mayor and City
Clerk of said City of Superior, and acknowledged that they executed
the foregoing instrument as such offlcers as the deed of said City by

its authority.

7}3@{'65&. L éfam 5‘4de o

Notary Publlc, Douglas, County, Wis
My commission expires 6~Y-FY.

This instrument drafted by
Steven H. Schweppe
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CITY OF SUPERIOR, a ngg_._g;.pal ‘ggrporatlon, DOUGLAS COUNTY WISCONSIN -
Rocatvad for record this . . ., . vevse
AINE, 2 maxried man_and . x NGV 20 1992 ,8:00 l'
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Tax Parcel No:! ....... e eashrannsaearatennar

#77 +25 (2)

EXEMPT |

All that part of the NW 1/4 - 8w 1/4, NB 1/4 - 8W 1/4,
8B 1/4 - 8W 1/4 and the SW 1/4 - SE 1/4 of Section 16,
Town 49 NOrth, Range 14 West, City of Superiox, Douglas
County, WLscon51n, ‘lying north of the mnorth line of
Belknap Street and south of the south line of USH 2
EXCEPT those pa¥cels descxibed in Volune- 222, Fage 240, £
Volume 243, Pag 451, Volume 297, Page 172, Volume 289,
Page 151, Volume 87, Page 127, Volume 310, Page 98,

i
iA

Grantees shall pave and !
5:

This gonveyance is subhject to the following:
install condrete curb and gutter improvements, in accordance with City
of Superior Codée and specifications, for a distance of approx. 600 feet i
on New York Avénue, North of Belknap Street, Grantees ghall provide andL
pay fox saniltary sewer and water connections -pursuant to (ity of Superiox
specifications. 1In the event Grantees do not perform the foregoing with:
in two (2) years from the date of this conveyande, the above deBcribed !
property shall revert to the Grantor, and -Grantees shall laVe no right, L

title or Ilnterest in the same.

SR

v
Thi§ ...... i"i g ‘E . howmestéad property.
(isy (is noty ) T
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................................................................ {SEAL) -
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AUTHENTIOATION AOKNO"W.LEDG'M(EN» i!
Signature(s) STATE OF WISQDNSIN",,.,...,- ™ it
. a8
Douglas County, ' A
authenticated this ........ BAY OF.cereirerevarsssaranerons y 19 Personally cume befoxe me this ... /I ...... ~day of i
) . Navenber. 19....3 2 the above named {
Herb W.. Bergson.,..Mayor.and. i
’ . . .Margaxet Cic by Cleik.of.. ¢
TITLE: MEMBER STATE BAR OF WISCONSIN the.City. of uDeri X .
(1£ no4 ... g srseses : 1
authorized by § 706,08, Wis. Stats,) to me knowi #6 e the person‘\ﬂ r,b‘.L %h)) executed the i
’ foregolng insjryfent and ag ‘\71 e'ﬁ 2 same,

THIS INSTRUMENT WAS DRAFTED BY . 5 ‘5—‘

""" Fom. Haydan * Rani.Gill.i i .
City AEEOXIEY oeeevreean . Notary Pub\ic ............. 228, untg. Vg:‘s.

(Tignatures moy be authenticated or acknowledged. Both My Commission irat °‘)‘ :

datet ... 11z =14=93.:

five not necessary.
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